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Traditional knowledge has played a significant 
role in the healthcare systems in countries of 
the African Region for centuries. Traditional 
medicines are presently used by nearly 80% of 
the population. Owing to the global resurgence in 
the use of natural products and the advent of the 
biotechnological industry, traditional knowledge 
is increasingly becoming a source of modern drug 
development and biotechnological inventions. 
Despite the important role of traditional 
knowledge, traditional communities are unable 
to protect their knowledge through the existing 
intellectual property system owing to the failure 
of the knowledge to satisfy the requirements for 
intellectual property protection, incompatibility 
in most cases between the traditional knowledge 
concepts and intellectual property as well as the 
prohibitive costs involved in patent registration. 
Studies conducted recently and the outcomes 
of global debates have suggested some policy 
and legal approaches that can be used to 
effectively protect traditional knowledge, 
including traditional medicine. This paper 
discusses concepts of traditional knowledge and 
provides policy and legal measures that have been 
developed at the international and regional levels 
for the protection and utilization of traditional 
knowledge for the benefit of the knowledge 
holders and society at large.
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Pendant des siècles, les connaissances 
traditionnelles ont joué un rôle important dans les 
systèmes de soins médicaux des pays de la Région 
africaine. A l’heure actuelle, les médicaments 
traditionnels sont utilisés par près de 80% de la 
population. En raison de la réapparition dans le 
monde entier de l’utilisation de produits naturels 
et de l’arrivée de l’industrie biotechnologique, 
les connaissances traditionnelles deviennent 
de plus en plus une source de développement 
des médicaments modernes et d’inventions 
biotechnologiques. Malgré le rôle important des 
connaissances traditionnelles, les communautés 
traditionnelles sont incapables de protéger leurs 
connaissances en ayant recours au système de 
propriété intellectuelle existant, cela en raison 
de l’insuffisance des connaissances pour répondre 
aux exigences en matière de protection de la 

propriété intellectuelle. Dans la plupart des 
cas, il y a incompatibilité entre les notions de 
connaissances traditionnelles et la propriété 
intellectuelle Les coûts d’enregistrement des 
brevets sont également prohibitifs. De récentes 
études ainsi que les conclusions des débats 
conduits au niveau mondial, ont suggéré que 
certaines approches politiques et juridiques 
pourraient être utilisées pour protéger 
efficacement les connaissances traditionnelles, 
y compris la médecine traditionnelle. Ce 
document aborde les concepts des connaissances 
traditionnelles. Il propose des mesures politiques 
et juridiques qui ont été développés à l’échelle 
internationale et régionale pour la protection et 
l’utilisation des connaissances traditionnelles au 
profit des détenteurs de savoirs et de la société 
dans son ensemble.
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O conhecimento tradicional tem desempenhado 
durante séculos um papel significativo nos 
sistemas de saúde em países da Região Africana. 
Os medicamentos tradicionais são presentemente 
utilizados por cerca de 80% da população. 
Devido ao ressurgimento global do uso de 
produtos naturais e ao advento da indústria 
biotecnológica, o conhecimento tradicional 
está a tornar-se cada vez mais numa fonte de 
desenvolvimento e invenções biotecnológicas de 
fármacos modernos. Apesar do importante papel 
do conhecimento tradicional, as comunidades 
tradicionais são incapazes de proteger o seu 
conhecimento através do sistema de propriedade 
intelectual existente, devido ao facto deste 
tipo conhecimento ser incapaz de satisfazer 
os requisitos de protecção da propriedade 

intelectual, à incompatibilidade na maioria 
dos casos entre os conceitos do conhecimento 
tradicional e da propriedade intelectual, assim 
como aos custos proibitivos envolvidos no registo 
de patentes. Estudos conduzidos recentemente 
e os resultados dos debates globais sugeriram 
algumas abordagens políticas e legais que 
podem ser utilizadas para proteger eficazmente 
o conhecimento tradicional, incluindo a medicina 
tradicional. Este documento discute os conceitos 
de conhecimento tradicional e apresenta medidas 
políticas e legais que foram desenvolvidas aos 
níveis internacional e regional para a protecção 
e utilização do conhecimento tradicional em 
benefício dos detentores do conhecimento e da 
sociedade em geral.
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T raditionally, ip laws have 
been made as state-
fac i l i tated contracts 

between the public and the 
creators .  Yet  intel lectual 
property rights (iprs) are not 
ends in themselves but provide 
humanity with a decentralized 
system of innovation in science 
and culture as well as give us a 
way of protecting and rewarding 
innovators thereby encouraging 
firms to produce quality products 
and allowing consumers to rely 
on the identity of the products 
they purchase. 

a s  i n te l l e c t u a l  p ro p e r t y 
protect ion has  expanded 
exponentially in breadth, scope 
and terms over the last 30 years, 
the fundamental principle of 
balance between the needs of the 
public and the creators have been 
questioned. the various forms 
of ip protection are generally 
tailored to fulfil various legal, 
economic and social functions. 
these terms of protection can 
vary from one jurisdiction to 
another so long as they comply 
with the minimum requirements 
set forth in international 
agreements such as the trips 

agreement .  the  pr imary 
purpose of most branches of 
the intellectual property system 
(excluding trademarks and 
geographical indications) is to 
promote and protect human 
intellectual creativity and 
innovation. ip law and policy 
does so by striking a careful 
balance between the rights 
and interests of innovators and 
creators on the one hand, and of 
the public at large on the other (1). 
thus, by granting exclusive right 
in an invention, for example, 
the ip system encourages 
further innovation, rewards, 
creative effort and protects the 
investment necessary to make 
and commercialize the invention. 
the promotion and protection of 
ip can also spur economic growth, 
create new jobs and industries 
and enhance the quality and 
enjoyment of life.

However, ip regimes have been 
based on notions of individual 
property ownership, a concept 
that is often alien and can be 
detrimental to many local and 
traditional communities. an 
important purpose of recognizing 
private proprietary rights is to 

enable individuals to benefit 
from products of their intellect 
by rewarding creativity and 
encouraging further innovation 
and invention. Many traditional 
c o m m u n i t i e s  e x p e r i e n c e 
difficulties in attempting to 
protect their knowledge through 
the existing ip system due to the 
failure of traditional knowledge 
(traditional knowledge) to 
satisfy the requirements for ip 
protection. in cases where this 
is possible, the prohibitive costs 
of registering and defending 
patents and other iprs may 
curtail effective protection. 
M a n y  i n c o m p a t i b i l i t i e s 
between traditional knowledge 
and iprs have begun to 
surface with the rapid global 
acceptance of the conventional 
ip concepts and standards. 
these incompatibilities occur 
when ownership of traditional 
knowledge is inappropriately 
claimed or traditional knowledge 
is used by individuals or 
corporations that belong to 
local communities primarily in 
developing countries. 

this article discusses the 
know-how aspect of traditional 

intellectual Property (iP) is a legal concept which deals with creations of human ingenuity. 
Such creations, whether they be inventions, designs, trademarks or artistic works such 
as music, books, films, dances, sculpture or photography are considered and protected as 
property for a certain period in time provided that the creations meet a certain criteria. the 
intellectual property system is dynamic, characterized by its ability to evolve and adapt to 
current technological advances, especially in information technology and biotechnology as 
well as the evolution of society itself. 
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knowledge which includes 
traditional medicine. the broader 
concept of traditional knowledge 
incorporating elements of 
folklore and traditional cultural 
expressions has not been covered 
in this paper. the aim of the article 
is to create awareness on this 
subject and what has so far been 
done by the various stakeholders 
including countries, the african 
union, regional organizations on 
intellectual property, Wipo and 
the world health organization.

global reSurgence 
in tHe uSe oF 
traditional 
knoWledge and itS 
aSSociated genetic 
reSourceS

over the past two decades, 
biotechnology, pharmaceutical 
and human healthcare industries 
have increased their interest in 
natural products as sources of 
new biochemical compounds for 
medicines, chemical and agro-
product development. this has 
brought about the resurgence of 
interest in traditional knowledge 
a n d  a s s o c i a t e d  g e n e t i c 
resources. this interest has been 
stimulated by the importance 
of traditional knowledge as a 
lead in advancing the frontiers 
of science and technology. 
traditional knowledge has been 
extensively used to gain useful 
understanding of how ecological 

systems generally work and 
interrelate. this knowledge has 
contributed to the production 
in modern economy and played 
significant role in the research 
and development programmes of 
industry. traditional knowledge 
has been and continues to be an 
element in the commercialization 
of natural products. it is currently 
supplied to commercial interests 
through databases, academic 
publications or field collection. 
this undue exploitation needs to 
be paid for in some form. concern 
over the growing interest in 
and economic importance of 
traditional knowledge has 
generated a wide range of public 
policy issues including those 
associated with ip protection.

in spite of the important role 
traditional knowledge plays 
in sustainable development, 
it continues to be largely 
disregarded in development 
planning. it currently plays only 
a marginal role in biodiversity 
management and its contribution 
to the society in general is 
n e g l e c t e d .  f u r t h e r m o r e , 
tradit ional  knowledge is 
being lost under the impact of 
modernization and the ongoing 
globalization processes, yet, 
it may contribute to improved 
development strategies in 
several ways. these include 
helping identify cost-effective 
and sustainable mechanisms 
for poverty alleviation that 
are locally manageable and 

locally meaningful; a better 
understanding of the complexities 
of sustainable development in its 
ecological and social diversity, 
and helping to identify innovative 
pathways to sustainable human 
development that enhance 
local communities and their 
environment.

cHaracteriSticS 
oF traditional 
knoWledge

the swell of academic and 
institutional interest surrounding 
traditional knowledge has 
resulted in a wide array of terms 
and definition that attempt to 
gather within their meaning 
all that indigenous people 
know including indigenous 
science, traditional knowledge, 
local knowledge, traditional 
ecological  knowledge and 
tradit ional  environmental 
knowledge. Nonetheless, there 
are working definitions that have 
been developed by researchers, 
institutions and indigenous 
people’s organizations that 
attempt to cover the range 
of meanings associated with 
traditional knowledge such as 
Brooke (1993) (3) and aripo 
protocol on the protection of 
traditional knowledge and 
Expressions of folklore (2009). 
this later defines traditional 
knowledge as: “any knowledge 
originating from a local or 
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traditional community that is 
the result of intellectual activity 
and insight in a traditional 
context, including know-how, 
skills, innovations, practices and 
learning, where the knowledge 
is embodied in the traditional 
lifestyle of a community, or 
contained in the codified 
knowledge systems passed on 
from one generation to another. 
the term shall not be limited 
to a specific technical field, 
and may include agricultural, 
environmental or medical 
knowledge and knowledge 
a s s o c i a t e d  w i t h  g e n e t i c 
resources” (4).

in considering the characteristics 
of traditional knowledge, it is to 
be understood that humankind 
has used this informal knowledge 
system for thousands of years, 
being transmitted and developed 
by one generation to the next. 
it refers to the human tradition 
of passing down knowledge 
throughout the ages and 
improving it with experience 
over time; and is the basis for 
local level decision making in 
areas of contemporary life, such 
as natural resource management, 
nutrition, food preparation 
and health. the existence 
of traditional knowledge is 
dependent on and determined 
by the maintenance of the culture 
from one generation to the other. 

in order to effectively protect 
traditional knowledge, a deeper 

understanding is required to 
enable the determination of 
appropriate policy choices for its 
protection. there are two schools 
of thought about how traditional 
knowledge is perceived: one 
views traditional knowledge 
holistically and believes that the 
various component of traditional 
knowledge cannot be segregated; 
the other views traditional 
knowledge as having different 
components that could be 
considered on their own merits, for 
example traditional medicine. in 
determining the most appropriate 
means of protecting traditional 
knowledge, these views should 
be carefully considered and taken 
into account.

tHe interSection 
betWeen Modern 
Science and 
traditional 
knoWledge

it is widely acknowledged that 
the development of modern 
science in leaps and bounds was 
substantially bolstered by the 
input of traditional knowledge. 
at the core of mainstream science 
is the desire to negotiate nature 
through sequential processes 
such as hypothesis formulation, 
experiment and prediction. 
Knowledge production in 
mainstream science includes 
phases of experimentation 
through trial and error or 

otherwise. But there are some 
areas of  non-convergence 
between traditional knowledge 
and mainstream science . 
traditional knowledge seems 
to be relatively less transferable 
than conventional science, given 
its holistic socio-cultural and even 
spiritual dimensions. traditional 
knowledge appears to be largely 
communitarian in terms of 
discovery and experimentation 
and the mode of transmission and 
sharing is often collective rather 
than individualistic. Embedded 
in the products and services 
associated with traditional 
knowledge are proprietary 
systems which are often more 
flexible and negotiable than 
modern science. the engine of 
growth and sustenance is neither 
the market nor the profit motive 
nor is it prone to large-scale mass 
production and economies of 
scale. 

the main difference between 
m a i n s t re a m  s c i e n c e  a n d 
traditional knowledge systems 
is in format. the scientific 
knowledge is essentially in an 
explicit format. the knowledge 
is articulated in a formal 
language including grammatical 
statements ,  mathematical 
expressions, specification etc. it is 
therefore easy to be transmitted 
between individuals formally and 
has been the dominant mode of 
knowledge accumulation and 
transfer. With respect to the 
traditional knowledge, the format 
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is mostly tacit. it is embedded 
in the experiences in the form 
of beliefs, perspectives and 
value systems of indigenous 
people and in most cases not 
articulated in formal language. 
for instance, in biomedicine, the 
knowledge is well documented 
with scientific evidence whereas 
evidence of safety and efficacy 
of traditional medicines has not 
been well documented. However, 
these have been field-tested for 
centuries and a lot of empirical 
knowledge has been accumulated 
in local communities and has 
been maintained and transmitted 
orally from generation to 
generation by traditional 
health practitioners (tHps) and 
knowledge holders. traditional 
knowledge provides excellent 
examples of community-based 
research. its weakness lies 
in its close reliance and over 
dependence on demographic 
stability and morality. the 
community is a source of strength 
for traditional knowledge in 
terms of the discovery process 
and knowledge production.

traditional 
knoWledge SySteMS 
in tHe aFrican region

countries of WHo african region 
are endowed with rich and highly 
diverse biological resources and 
traditional knowledge which have 
been practiced centuries before 

the advent of colonialization. 
this knowledge reflects the 
cumulative body of knowledge 
and beliefs handed down 
through generations by cultural 
transmission and the relationship 
of the local people with their 
environment. the development 
of african traditional systems 
has developed as a matter of 
survival of the communities 
in the management of socio-
economic and ecological facts of 
life. it has been generally believed 
that centuries of association with 
the environment by traditional/
local peoples have produced 
a deep understanding of the 
inter-relationship among the 
different elements of the habitat 
and helped in the preservation, 
conservation and sustainable 

biodiversity management. this 
has enabled local communities 
to acquire expertise in the 
development and adaptation 
of plants and crops to different 
ecological conditions. it has 
been reported that most of the 
ecological systems of traditional/
local communities were codified 
through language and culture (6).

the strength of traditional 
knowledge systems can best be 
seen at the level of economic 
sustainability, self-reliance 
and cost-effectiveness. it is 
within this context that the 
african traditional knowledge 
continues to derive its viability 
and strength. the survival of the 
informal sector is testimony of 
the strong capacity for resilience 
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and growth of african traditional 
knowledge which invariably 
persists not only at the level of 
material culture and natural 
environment, but also fields 
such as business management, 
banking and hospitality services. 
the development of traditional 
knowledge systems in the african 
region has been a matter of 
survival to the communities 
that generated these systems. 
the oral and rural nature of 
traditional knowledge had 
made it largely invisible to the 
developments community. 
traditional knowledge has often 
been dismissed as unsystematic 
and therefore has not been 
captured and protected under 
any international treaty or 
stored in a systematic way. in 
grappling with the question of 
their agricultural and biological 
heritage, which constitute the 
bedrock of traditional knowledge, 
africans have staked out clear 
positions in favour of protecting 
communities’ rights over their 
resources and knowledge.

aFrican traditional 
Medicine and 
traditional Medical 
knoWledge

Since colonial times, Western 
medicine was the only formally 
accepted medicine in the african 
region. all traditional medicine 
practices were categorically 

condemned as witchcraft or 
sorcery and banned. Yet the 
practice of traditional medicine 
has survived in countries of 
the african region for many 
centuries and today 7% of the 
household health budget goes 
to traditional medicines. one 
of the main reasons africans 
favour traditional medicine 
is because they cannot afford 
pharmaceuticals or conventional 
medical care. the 2002 report 
from the Ministry of public Health 
in cameroon confirms that the 
economic crisis and the failure 
of the Social Security System 
have created an intense return to 
traditional health services (7). the 
second reason for the continued 
use of or reliance on traditional 
medicines is one of heritage 
and custom. tHps understand 
the social problems and cultural 
experience of the communities, 
they use this knowledge in their 
diagnosis to better treat the sick. 
tHps in the region view sickness 
as the failure of complex social 
and spiritual relationships, and 
begins with an examination of 
both human and supernatural 
interactions. unlike conventional 
medical practitioners who are 
expected to restore their patients’ 
physical health only, tHps are also 
responsible for re-establishing 
social and emotional equilibrium 
based on traditional community 
rules and relationships. 

undoubtedly, modern science and 
technology has revolutionalized 

human health. in spite of the 
development of resistant strains 
of micro-organisms, mortality 
associated with  common 
infectious diseases has declined 
significantly with attendant 
increase in life expectancy. the 
eradication of smallpox globally 
is further evidence of the efficacy 
of orthodox medicine. according 
to WHo, over 33% of the world’s 
population has no regular access 
to the most basic essential 
medicines and in the poorest 
countries in africa and asia, over 
50% of the population lack access 
to major healthcare services. 
However, tHps far outnumber 
western-trained medical doctors; 
for example, in ghana and Zambia 
the ratio of medical doctors to the 
population is 1 to 20,000 while 
the corresponding figure of tHps 
to the total population is 1 to 200. 
unlike in china, South Korea and 
vietnam, african traditional 
medicine is not sufficiently 
integrated into the health systems 
despite the policy directions that 
have been provided through the 
adoption of various resolutions 
and declarations by WHo 
governing bodies (8-11). 

international and regional block 
protection systems cannot affect 
local communities without 
national legislation. to this end, a 
number of countries have started 
preparing pieces of legislation on 
genetic resources and indigenous 
knowledge. Most of these appear 
to be fragmentary and will need 
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to be more comprehensive. Even 
then, most countries have not 
yet made significant progress on 
protecting intellectual property 
rights of traditional medicine and 
indigenous knowledge. Some of 
the national experiences include 
Eritrea which has integrated 
access and benefit sharing 
provisions into its broader 
regime on biological diversity, 
uganda that has prepared 
detailed regulations on access 
and Benefit  Sharing.  the 
Zimbabwe traditional Medical 
practitioners act (revised 1996) 
that established the council only 
provides for the registration and 
regulation of the practice of tHps. 
the act only limits itself to the 
administrative issues related to 
the functions of the council and 
its members. However, South 
africa developed the indigenous 
knowledge systems (iKS) policy 
and a Biodiversity act in 2004 
and established a national office 
of iKS in 2006 (12). 

Nigeria developed national 
legislation and Bill on iprs in 2006 
and 2007 whereas between 2005 
and 2007 Mali organized a series 
of national and sub-regional 
sensitization workshops for the 
protection of traditional medical 
knowledge. tanzania organized 
sensitization workshops on iprs 
in 2007 and is in the process of 
developing a national policy on 
protection of biological diversity 
of medicinal value. cameroon 
developed a framework for 

the protection and valuing of 
inventions and innovations 
related to traditional medicine 
and the following year ghana 
developed a national policy on 
protection of iprs (12). it is worth 
noting that currently ipr issues 
are handled by the Ministries of 
trade and industry which are 
working in collaboration with 
other stakeholders including 
the  ministr ies  of  health 
(MoH). However, because of 
the implications of iprs on 
public health, the MoH should 
be involved from the outset in 
all discussions related to this 
subject.

Policy and legal 
oPtionS For 
tHe Protection 
oF traditional 
knoWledge

the call for an effective and 
equitable protection of traditional 
knowledge is a broad policy 
challenge that requires critical 
analysis of the issues and 
concepts that are central to the 
policy debate about traditional 
knowledge protection. this 
section therefore examines 
the various policy options and 
discusses how each of the options 
can effectively strengthen, protect 
and nurture traditional knowledge 
so that the fruits can be enjoyed 
by future generations and enable 
the traditional communities to 

continue to thrive. in order to 
assess the policy options and 
develop appropriate protection 
mechanisms for the protection 
of traditional knowledge, clear 
policy objectives would need to 
be defined as well as understand 
the special characteristics of 
traditional knowledge that is 
intended to be protected. a good 
protection system for traditional 
knowledge in the african region 
has to define where the priorities 
or interests lies-legal or economic. 
clarifying these issues is a pre-
requisite to the development of 
any possible forward-looking 
policy objective. Some possible 
objectives of protection of 
traditional knowledge could be to:
1. preserve and conserve 

traditional knowledge
2. Enable communities to 

continue using traditional 
knowledge in the context of 
their traditional lifestyle

3. Safeguard against third-
party claims of ip rights over 
traditional knowledge subject 
matter

4. protect distinctive traditional 
k n o w l e d g e  r e l a t e d 
commercial products

5. Encourage and promote 
traditional-knowledge-based 
innovations 

6. Encourage sustainable use 
of traditional-knowledge-
related biodiversity and 
equitably share the benefits 
arising from the commercial 
use of traditional knowledge, 
etc.
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it has been argued that a one-
size-fit-all approach will not 
be practical and operational. 
instead, an analysis of composite 
approaches and exchanges of best 
practices and worst experiences 
on the protection of traditional 
knowledge may be a good way to 
develop participatory and long 
lasting solutions (13). So far as ip 
protection is concerned, the main 
options are:
1. Making better use of existing 

ip rights – by capacity 
building, administrative 
initiatives, community-based 
initiatives, and programs 
for  better  recognit ion 
and defending traditional 
knowledge as legitimate 
and valuable ip assets of 
the communities that have 
developed them. 

2. Extending or adapting the 
conventional systems of ip 
rights, to include Sui generis 
elements that are especially 
designed to improve the 

way these systems serve 
the particular interests 
of traditional knowledge 
holders 

3. creating a distinct category 
of rights in traditional 
knowledge as such, through 
Sui generis  ip systems 
designed specifically for this 
subject matter.

4. using customary laws and 
establishing contractual 
arrangements for benefit-
sharing should the traditional 
k n o w l e d g e  b e c o m e 
commercially exploited.

uSe oF eXiSting 
intellectual 
ProPerty rigHtS

iprs provide legal protection in 
the form of exclusive rights to 
individuals or corporate entities 
over their creative endeavours 
for a limited period of time. 
it focuses on the promotion 

of economic exploitation of 
human creativity with the view 
to advancing the frontiers of 
knowledge through further 
research and development. 
article 1 of the paris convention 
for the protection of industrial 
property (1883) defines the 
scope of industrial property (14). 
it states in para 3 that “industrial 
property shall be understood 
in the broadest sense and shall 
apply not only to industry and 
commerce proper, but likewise 
to agricultural and extractive 
industries and to all manufactured 
or natural products...” it is thus 
possible for innovations of 
traditional and local peoples 
to be protected. patents, utility 
models, trademarks, industrial 
designs, geographical indications 
and trade secrets have therefore 
been extensively used to protect 
traditional knowledge subject 
matter. article 7 also provides 
for the protection of collective 
marks belonging to associations 
the existence of which is not 
contrary to the law of the country 
of origin, even if such associations 
do not possess an industrial or 
commercial establishment. 

Many materials developed in 
traditional context have been 
successfully patented under the 
existing ip system. these include 
formulations of traditional 
medicines that show synergistic 
or new effects, extracts from 
plants and animals, process 
technologies, agricultural and 
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industrial tools, plant varieties, 
nutritional formulations and 
ecological managements systems. 
the key to realizing benefits 
from the existing ip rights is the 
understanding of how the ip 
system works and identifying 
those kinds of traditional 
knowledge that can be protected. 

the relationship between 
traditional knowledge and ip 
rights has however become the 
subject of many debates. Many 
incompatibilities have begun to 
surface as a result of increasing 
misappropriation and bio-piracy. 
it is also argued that the existing 
ip systems increase the risk of 
misappropriation and therefore, 
may be partly responsible for the 
loss of traditional knowledge. 
there is also concern that the 
current ip regimes fail to provide 
positive incentives for local 
and traditional communities 
to preserve and, if they wish, 
to capitalize on the traditional 
knowledge. it is clear that existing 
ip instruments such as patents are 
largely inappropriate to protect 
traditional knowledge: they are 
often expensive and difficult 
to access, and are unable to 
safeguard traditional knowledge 
that is often communally held 
and passed through generations. 
other forms of ip instruments 
such as geographical indications, 
copyrights and trademarks may 
offer some promises but their 
effectiveness have proven to be 
limited. furthermore, it is also 

held that the existing ip rights are 
not suitable for the protection of 
traditional knowledge due to its 
holistic nature, and the fact that 
it has generally been free-flowing 
and not bound by space and time.

there are a number of obstacles 
that have been identified in 
applying the existing ip regimes 
to protect traditional knowledge. 
these include the difficulty of 
identifying ownership (most 
traditional knowledge is held 
by the community at large), 
the long period of time the 
knowledge has existed, ip rights 
are protected for a limited time 
and the requisite legal standards 
for ip protection (such as novelty 
and inventive step in industrial 
property law) which some 
traditional knowledge may not 
easily satisfy. the utilitarian 
objective of the ip system also 
presents some difficulty for 
protecting traditional knowledge 
which is deeply embedded in the 
social and religious life of the 
communities.

creating an 
international SUI 
gEnERIS SySteM

a sui generis option has been 
suggested by many interested 
parties as the most appropriate 
alternative for the protection 
of  traditional  knowledge. 
in this case, sui generis (the 

latin for, “of its own kind”) 
indicates that the protection 
granted exists independently 
of other categorizations (such 
as existing patent, copyright or 
trademark systems) because of 
its singularity. Such a system 
would enable a focus on defining 
values and standards that could 
be applied to the protection of 
traditional knowledge. the need 
for sui generis protection of 
traditional knowledge arises from 
the perceived shortcomings of 
the existing ip system. potentially, 
a sui generis system could be 
defined and implemented 
differently from one country to 
another. in addition, a sui generis 
system may adopt measures of 
protection specific to traditional 
knowledge. 

in spite of the efforts made to 
provide a comprehensive sui 
generis framework for protecting 
traditional knowledge, a number 
of constraints need to be 
overcome. these are problems 
of dysfunctional equivalence of 
terms, the legal doctrine that 
could form the basis of protection 
of traditional knowledge, scope 
of the subject matter, formal 
requirements for acquisition 
of rights, substantive eligibility 
for protection and limitation of 
rights (15). in countries of the 
african region, the expertise in 
legal drafting required under a sui 
generis system, the lack of public 
enlightenment and institutional 
structures are some of the major 
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constraints in the design and 
implementation of an effective 
administration and enforcement 
of sui generis protection of 
traditional knowledge.

uSe oF cuStoMary 
laWS and ProtocolS

for many traditional knowledge 
holders, their own customary 
laws should form the basis 
of the legal protection of their 
traditional knowledge. a number 
of existing sui generis systems 
utilize references to customary 
laws and protocols as an 
alternative or as a supplement to 
the creation of modern ip rights 
over traditional knowledge. 
for example, the african Model 
law (16) and the sui generis laws 
of peru (17) and the philippines (18) 
incorporate by reference certain 
elements of customary laws 
into the sui generis protection 
of traditional knowledge. the 
relation between modern sui 
generis laws and customary laws 
ranges between two principles: 
on the one hand, independence of 
the rights granted by the modern 
and traditional systems, and on 
the other, the direct recognition 
by the state of rights as they are 
enshrined and protected under 
the customary law found in the 
concerned local and traditional 
communities, whether such law 
is written or not. one important 
function of customary law is to 

determine ownership of elements 
of traditional knowledge, other 
responsibilities and equitable 
interests  associated with 
traditional knowledge, rights 
of customary use of traditional 
knowledge that should be 
permitted to continue (and 
indeed encouraged) under a 
traditional knowledge regime, 
and entitlements to share benefits 
from the use of traditional 
knowledge. customary law may 
help clarify how these various 
rights and entitlements are 
identified and distributed within 
traditional communities.

at  the community  level , 
customary laws and protocols 
continue to be maintained and 
form part of the legal systems 
which rule daily life including 
distribution of  communal 
work and access to biological 
resources (19). this legal system 
has been transmitted orally 
from generation to generation 
and has been used to regulate 
various forms of traditional 
medical knowledge and the 
use of traditional medicines. 
Even though customary laws of 
traditional communities have 
been recognized in different 
constitutions in countries of the 
african region, there is no precise 
definition. the international 
labour organization convention 
169 (20) recognises the rights of 
indigenous peoples to conserve 
their customs and institutions 
and provides that when applying 

national legislation, customs and 
customary law should be taken 
into account without necessarily 
defining what is understood by 
customs or when customary law 
is required. unfortunately, the 
lack of impact of customary laws 
on african traditional medicine 
has led to high levels of secrecy by 
tHps. these secret behaviours of 
the practitioners are attributable 
to lack of effective protection 
system and low levels of income 
generated from their practise. it 
has however been argued that 
within traditional communities, 
the customary laws and protocols 
have rather enabled tHps to 
succeed in various medical 
applications, among them are 
bone setting, child delivery, herbal 
medicine and inoculation. the 
implication is that there is need 
to conduct intensive research 
into the activities of this group 
as contributors to economic 
growth (21).

it is commonly reported that 
traditional societies often have 
highly-developed, complex and 
effective customary systems 
for protecting traditional 
knowledge. this approach has 
therefore been put forward 
as possessing long standing 
mechanisms for producing 
some practical measures for 
traditional knowledge protection. 
the shortcomings, however, in 
this option is that it is based 
on inadequate enforcement 
measures and adherence to 

t H e  a f r i c a n  H e a lt H  m o n i t o r

98



them are seen as a voluntary 
matter. the challenge to the use 
of customary laws and protocols 
relate to the creation of an 
international practice and the 
institutionalisation of such laws 
in national legal systems.

international and 
regional conteXt

international and regional 
organizations dealing with 
the issues of ip and traditional 
knowledge have over the years 
engaged themselves to find 
answers to the complex issues 
involved in the legal protection 
of traditional knowledge. policy 
objectives and principles relevant 
to the protection of traditional 
knowledge are under discussions 
in international forums to provide 
the foundation and elements for 
the development of international 
instruments to protect the 
knowledge and its manifestations. 
t h e  Wo r l d  i n t e l l e c t u a l 
property organization (Wipo), 
a specialized uN body with 
the mandate to deal with ip 
matters has for the past 9 years 
engaged its member states on 
international norm setting for 
the protection of traditional 
knowledge. at the Sixteenth 
Session of the intergovernmental 
committee on ip and genetic 
resources, traditional knowledge 
and Expressions of folklore (igc) 
that took place in geneva from 

3 to 7 May 2010, the committee 
agreed to undertake text-based 
negotiations with the view 
to developing international 
instrument or instruments for 
the protection of the resources by 
2011 (22). this historic decision 
will enable for the establishment 
of an international framework 
for the protection of traditional 
medicines. 

E f fo r t s  by  i n te r n a t i o n a l 
organizations such as the 
united Nations Environmental 
programmes’ convention on 
Biological diversity (cBd), 
the food and agricultural 
organization (fao), the World 
trade organization (Wto), 
the WHo and united Nations 
conference on trade and 
development (uNctad) have 
all developed frameworks or 
are in the process of doing so 

in their quest to providing a 
comprehensive protection for 
genetic resources, traditional 
knowledge and expression of 
folklore. at global level, the 61st 

and 62nd World health assembly 
adopted the global Strategy 
on plan of action (gSpoa) on 
public Health, innovation and 
intellectual property in 2008 (23). 

the oau Model law (14) was 
developed in 2002 and WHo 
has developed four documents 
with effective participation of the 
WHo regional Expert committee 
on traditional medicine, african 
union’s Scientific and technical 
research commission, the 
african regional intellectual 
property organization (aripo) 
and l’organisation africaine de 
la propriété intellectuelle (oapi). 
these documents are Tools for 
documenting African traditional 
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medicine, Guidelines on Policy (24) 
and Regulatory Framework for 
the Protection of traditional 
Medical Knowledge and Access 
to Biological Resources (25) as 
well as Public Health, Innovation 
and IP: Regional Perspective to 
implement the GSPOA (26) adopted 
by the 59th session of WHo 
regional committee for africa. 
it has been widely stressed that 
any protection for the benefit of 
traditional knowledge holders 
should be both effective in 
practice and tailored to the 
specific needs and resource 
constraints of the communities. 
it should also ensure that 
the necessary institutional 
mechanisms including capacity 
b u i l d i n g ,  d o c u m e n t a t i o n 
initiatives and infrastructural 
development will enable for 
realization of the economic 
potential of the resources. 

for its part, aripo and its 
sister organization,  oapi, 
have developed harmonized 
regional legal instruments for 
the protection of traditional 
knowledge and expressions of 
folklore. these instruments cover 
all manifestations of traditional 
knowledge including traditional 
medicines and have been used 
as a basis for the international 
normative process at Wipo. the 
oapi instrument was adopted 
through a diplomatic conference 
in 2007 while aripo protocol 
on the protection of traditional 
knowledge and Expressions of 

folklore were due to be adopted 
at a diplomatic conference 
at  Swakopmund,  Namibia 
from august 9 to 10, 2010 (3). 
aripo has also developed draft 
regulations for implementing the 
aripo protocol on traditional 
knowledge and Expressions of 
folklore, which will be adopted 
by the administrative council 
at its thirty-fourth Session in 
November, 2010 (27). these 
instruments address issues 
on trans-boundary traditional 
knowledge, Misappropriation, 
Bio-piracy, illicit claim on 
traditional knowledge in patent 
application, prior informed 
consent (pic), Benefit Sharing 
and commercial and industrial 
uses of the knowledge and its 
associated genetic resources. the 
protocol has been used as a model 
for national policy and legislative 
initiatives in Botswana, ghana, 
Kenya, Malawi, Mozambique, 
Namibia,, uganda and Zambia. 

the protocol aims to provide 
protection for the holistic forms 
of traditional knowledge that 
have been generated, maintained 
and transmitted from generation 
to generation. it recognizes the 
intrinsic value of traditional 
k n o wl e d g e  i n c l u d i n g  i t s 
intellectual, scientific, medical, 
technological and industrial 
values. the protection under 
the protocol will also encourage 
and reward authentic creativity 
and innovation resulting from 
traditional knowledge systems. 

the protocol has also addressed 
the issues of misappropriation, 
bio piracy and unlawful grant and 
exercise of iprs over traditional 
knowledge and its associated 
genetic resources. it will also 
empower aripo to administer 
traditional knowledge that are 
multi-cultural in nature and cuts 
across national boundaries – the 
so-called “regional traditional 
knowledge’. for example, if a 
traditional knowledge is held 
by one community that extends 
across national borders such as 
the case of Hoodia, the appetite 
suppressant, which is held by the 
San tribe in Botswana, Namibia 
and South africa, then the 
community will need to have its 
rights recognized in each of the 
different countries in which the 
community dwells. this would 
raise the question of whether the 
community would have the same 
legal protection in the different 
jurisdictions. in this case, the 
aripo protocol provides a 
regional mechanism for the 
administration and management 
of such rights.

cHallengeS Faced by 
MeMber StateS

challenges include:
(a) The oral nature of the 

knowledge transmitted 
in various forms from 
past generations,  which 
are largely  shared in 
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unstructured contexts. this 
has made it largely invisible 
to the development of the 
community and to science. 
However, there is need for 
documenting and verifying 
this knowledge and this 
requires  col laborat ion 
between modern and tHps, 
so that they can develop a 
framework for deciding 
which herbal medicines are 
valid and putting in place 
an education scheme for 
effective contribution of tHps 
to mainstream healthcare (28).

(b) The formalities or registration 
of the knowledge by a 
competent authority (29). 
this challenge can only 
be overcome if national 
legislations on the protection 
of traditional knowledge are 
operationalized to provide 
best practices. identifying 
appropriate right holders has 
been generally considered 
one of the most difficult 
elements in establishing 
effective ip protection for 
t ra d i t i o n a l  k n owl e d g e 
especially regional traditional 
knowledge. countries have 
taken diverse approaches 
to this aspect of traditional 
knowledge protection. Most 
ip rights are originally vested 
in the individual originators, 
who can then transfer their 
rights through contracts 
or legal arrangements. But 
traditional knowledge is 
generally understood as a 

collective product of the 
community even though 
i n d iv i d u a l  t ra d i t i o n a l 
knowledge holders may 
have distinct personal rights 
within the community 
structure. this ownership 
quest ion has  engaged 
international community for 
some time and forms part of 
the contentious issues that 
have not been fully resolved. 

(c) T h e  u t i l i z a t i o n  a n d 
commercialization of the 
technologies associated with 
the knowledge, the lack of 
international standards and 
harmonized frameworks 
on the protection of the 
knowledge.

tHe Way ForWard

as we strive to develop a 
comprehensive framework and 
strengthen our capacities to 
safeguard, protect and develop 
traditional knowledge, action will 
be required to:
1. develop well-considered 

l e g i s l a t ive  f ra m e w o r k 
and/or complementary 
arrangements to protect 
traditional knowledge that 
recognize the collective 
nature of local innovation, 
promote its documentation, 
development and application, 
e n c o u r a g e  i n d i v i d u a l 
innovation within this 
community framework, 

and shield biodiversity and 
traditional knowledge from 
privatization. 

2. E st a b l ish  in st i t u t ion a l 
structures needed for effective 
protection and utilization 
of traditional knowledge 
through the establishment 
of regional measures to 
administer and enforce trans-
boundary and multicultural 
traditional knowledge, the 
establishment of supportive 
mechanisms and capacity 
building activates at the 
country level as well as the 
development of registries 
and databases on traditional 
knowledge.

3. coordinate and develop 
p a r t n e r s h i p s  a m o n g 
s t a k e h o l d e r s  a n d 
communities to present a 
united body of opinion.

4. create awareness especially 
among traditional holders 
including traditional Health 
practitioners on their rights 
and obligations.

5. Efforts should be made by 
governments in the african 
region to integrate traditional 
medical practice into the 
Health delivery System as a 
matter of urgency. 

concluSion

Some developing countries 
have taken steps to establish Sui 
generis system of protection of 
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traditional knowledge including 
traditional medicines and would 
be important for countries 
in the african region to take 
initiatives to protect african 
traditional knowledge for the 
exploitation by the knowledge 
holders. there is the need to 
develop appropriate policies 
and legislative frameworks to 
enable custodians of traditional 
knowledge to derive maximum 
benefits from their knowledge. 
in our quest to realize this noble 
objective, it would be critical for 

countries in the african region to 
establish institutional structures 
to support the protection, 
documentation, development 
and promotion of the innovation 
and creative aspects of the 
knowledge. Strengthening the 
innovative capacity of traditional 
and local communities to 
further develop their traditional 
knowledge can offer potential 
for addressing problems for 
rural and urban development. it 
would be essential for national 
governments to create special 

supportive mechanisms and 
enabling environment to facilitate 
collaborative research on useful 
herbs and traditional medicines, 
exchange of experiences and 
skills among local communities 
and commercialization of 
traditional knowledge-based 
innovative products including 
traditional medicines. this would 
generate the economies of scale 
needed for national development 
and poverty alleviation. p
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